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1. Genocide as a concept, past and present

Genocide is the worst crime possible, undoubtedymost serious crime that can be
committed under international law. It was in 194&ttcriminal law truly began to
emerge on an international level, and law governirg crime of genocide has been
developing ever since. The 1998 Rome Statute oflrikernational Criminal Court
(hereinafter the Statute) testifies to the fact thés is the most serious of the crimes
within its jurisdiction. It placesenocidefirst, followed byCrimes against Humanity,
War Crimesand theCrime of AggressianThe crime of genocide is defined in Article 6
of the Statute in the following terms:

[A]ny of the following acts committed with intetd destroy, in whole or in part,
a national, ethnical, racial or religious group sach:

(@ Killing members of the group;

(b)  Causing serious bodily or mental harm tenbers of the group;

(c) Deliberately inflicting on the group condits of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent $irtithin the group;

(e) Forcibly transferring children of the grotgpanother group.

This is a literal rendering of how it had alreadieh defined fifty years earlier, in 1948,
in Article 2 of the Convention on the Preventiondaunishment of the Crime of
Genocide (hereinafter the Convention). Since tlgemocide has been described as a
crime under international law. Good note shouldadien of the terntsKilling is one
way of committing genocide. The crime can also bepetrated: by means eérious
harm not only to thebodily but also to themental integrity of a human group; by
deliberately inflicting on them conditions of lifieat risktheir destruction by imposing
measures intended to prevent the group's reprashydinis being understood as both
forced sterilisation and theeansferor abduction of thgroup’s children If the proven
intentis todestroy, in whole or in part, a national, ethniecral or religious groupby
any of these means - not only by killing - then @gde, the most serious crime under
international law, is being committed. It should meted that the crucial element of
intent does not necessarily refer to a murdero@s as an intention to bring about the
disappearance of a group as such is sufficientoGda can still be perpetrated without
any individual loss of life.

The definition of genocide in the Convention anel 8tatute derives from a draft
instrument that described the concept in even rdetail. In 1947, an already official

! The Convention and the Statute can be found onwhbsites of the Office of the UN High
Commissioner for Human Rights (http://www.ohchr)orgnd of the International Criminal Court
(http://www.icc-cpi.int). The former has links th human rights instruments herein referred toluding
the Declaration on the Rights of Indigenous Peoples



draft of the United Nations defined genocide asititentional "destruction of racial,

national, linguistic, religious or political groupswith the purpose of destroying it in

whole or in part or of preventing its preservatmmdevelopment”, either "causing the
death of members of a group or injuring their Healt physical integrity" or interfering

with their biological reproduction or also "destioy the specific characteristics of the
group” through the "transfer of children”, the 'lexof individuals representing the
culture of a group", the "prohibition of the nat@nanguage”, the "destruction of
books" or the "prohibition of new publications" tHarm the group’s religious works or
are printed in their language, or the "systemasstmaiction of historical or religious

monuments or their diversion to alien uses, destmi®r dispersion of documents and
objects of historical, artistic, or religious valu@he initial paragraphs on destruction
and physical harm include a number of noteworthyit®. The terms destruction and
destroy are repeated, but not always (or even g)ostith reference to the elimination

of human life. Genocide, that is, the intention amction of bringing about the

disappearance of human groups, can be undertakéncammitted, separately or
concurrently, in many different ways.

Between the official draft and the final Conventidime description of genocide
was summarised and some elements deleted, theimsittant from the outset being
the removal opolitical groups leavingnational, ethnic, racial or religiougroups plus,
of course, those of a political nature that inclsdene of these other characteristics. All
reference to the perpetration of genocide by dgstgoor harming a group’s cultural
heritage, language for example, was also removedvith political groups of national,
ethnic, racial or religious significance, howevéris cannot be taken to mean the
complete exclusion of cultural elements as valué®se destruction or harm might
imply genocide. The final concept, as given in@@vention and the Statute, refers not
only to physicalbut also tomentalharm and this latter may, of course, be inflicbgd
policies that are destructive of - or harmful fanguage and cultural heritage. Not even
genocide through systematic exile, also deletenh fiiwe final definition, is completely
excluded insofar as it may affect a group’s "mehtdlth" and bring about the intended
disappearance of the group as such, and not neidgssaindividuals. Think too, for
example, of policies aimed at grabbing the land atehling the resources of an
indigenous people. If they take place with the ainthe group’s destruction, in whole
or in part, and they affect the "mental or physitcaalth” of the group then, under the
terms of the Convention, this is genocide.

The description given in the draft document offargood basis from which to
grasp the full scope of the definition of genodide&urrent international law, i.e., in the
1948 Convention and 1998 Statute, as well as teenstahd the fundamental reason
why the prevention, prosecution and punishmenhisfdrime became internationalised.
Genocide is thenurder of membersf a group of national, ethnic, racial or religious
character in order to bring about its disappearaatmg with other actions with the
same purpose of eliminating a human group with ohdéhe said characteristics.
Genocide may be mass murder but not all mass naedergenocide and genocide is
not always - and may only be in exceptional circiamses - mass murder. The reason
for internationalising the prevention, prosecutiand punishment of genocide as a
crime of the most serious gravity is thus not toidvmass murder; there has to be some

2 The draft can now be found in William A. Schab&snocide in International Law: The Crime of
Crimes New York, Cambridge University Press, 2000, fiapipendix. It can also be viewed on the
website ofPrevent Genocide Internationdittp://www.preventgenocide.org/law/conventionftia



other reason. Where do you set the limit for thealper of intentional murders that must
be reached beforeilling becomes genocide, rather than serial murder of no
international significance? Quite obviously, theyguestion has no meaning.

It is not difficult to ascertain the fundamentahsen if you look at the concept
itself. The right that is being legally protectedthat of the group’s existence or, put
another way, the human right to form part of thadug. This is a right that does not
appear as such in the Universal Declaration of HurRaghts, adopted in 1948
alongsidehe Convention, but its motivation can clearly barfd there. Human actions,
bloody or not, that pursue - and may achieve -ethmination, in whole or in part, of a
national, ethnic, racial or religious group, congé genocide. This and no other is the
reason why the concept is a broad one, and in ydiméed to the physical elimination
of a group’s members. And this is why the crimeadsserious and thus of international
relevance.

2. Neutralising the concept of genocide: I. In practice

At this point we need to stop a moment and, inrembt consider something that has not
yet been said but which must certainly have crossaders’ minds. If the concept of
genocide as described is genuine, that literaliyest in current international law, then
why is it usually considered in far more restrietiterms? Why do we use the word
genocide only when it relates to mass murder amdgetimes, without even referring to
the fact that it is aimed at the destruction ouanan group? Why is it that policies that
are harmful to languages and other cultural dinwsspf particular human groups are
not considered genocide, even though they maydmlglaimed at bringing about the
disappearance of the group as such? You only fwalmk at the policies that are often
still applied to indigenous peoples. Why is it tloely mass murder is considered as
genocide and not other ways of destroying the gsospructure or reducing it to a
number of individuals with no common links? Howitishat policies of land grabbing
and resource taking, which severely affect the senyival of indigenous peoples, are
not considered genocide?

The identification of genocide with killing can ronger be considered the
exclusive domain of a vague, erratic or insuffithemnformed opinion. It is common
currency in the world of journalism and is, of ceeir the position given by those
involved in politics. In the now abundant literaguon the history and sociology of
genocide, it is this restricted idea that prevditsaccredited dictionaries, genocide is
synonymous with mass murder. Even amongst juiiistdiding those who administer
justice through the international courts and triddanthis is the prevalent position. This
is the situation although, of course, there aragpsexception’s

International alarm bells ring at the news of spitiod. The term genocide does
not get mentioned if there are no deaths or ifegh@re only a few dead bodies or
disappeared people in danger. Policies that hadigenous cultures and ways of life,
that put the group's very survival at risk, maychallenged and discussed in the field of
political debate but they are not accused of somgtlso serious as the crime of
genocide. The same can be said of any other Sidwerch or corporate policies or
projects that attack the social fabric of natiomdhnic or religious groups, putting their
very survival and reproduction at risk. There gparently, no genocide without mass

% For a well-known case see, Ward Churchil] the Indian, Save the Man: The Genocidal Impatt
American Indian Residential Schoo&an Francisco, City Lights, 2004, pp. 3-12.



murder. A build-up of bodies is the only reasonifiernational intervention in the field
of criminal law. Herein lies the overriding concepigenocide.

And yet it can clearly be seen that the concepuige different in international
legal instruments. One only has to read the demibf genocide in the Convention and
in the Statute carefully to note this. Why thenthe accepted concept a far more
restricted one, identifying genocide plainly andngily with murder? A number of
essential issues must be borne in mind when exptasuch an apparently inexplicable
situation. This relates to the Convention’s lack effectiveness as an international
regulation for more than forty years. In the fiace, it was of no practical value
internationally in relation to the genocides thetwred up until the 1990s. The reasons
for this failure offer some explanation as to wlgngcide ended up being so narrowly
conceived. How should the Convention have beeniep@lt international level, and
why was it not applied at this level for so long?

In order to hear cases relating to genocide, tl& IBnvention provided for the
future establishment of an International Criminau@, and yet this did not come into
effect until the 1998 Statute. As long as this BN was not put into practicéhe
Convention could only be enforced at internatidaaél when one State’s responsibility
was denounced by another to the International CadirtJustice, an inter-State
jurisdiction with no competence to rule on indivadsi responsibilities, however
genocidal their actions may be. The ConventionthedStatute are multilateral treaties,
which means that their mechanisms are only appécbthose States that ratify them
and, unless there are further stipulations, onlypragst them. It was not possible to
substantiate international authority over the anahiresponsibility of individuals in
relation to murder until the 1990s. Prior to egsdbihg the International Criminal Court,
the Special Tribunals for Yugoslavia, from 1993 and Rwanda, from 1994 on, were
already applying the Convention to their respectimses, but it was not occurring in
any more general way

And what about States’ responsibility for genocidé®s could and can only be
demanded through the International Court of Justice inter-State jurisdiction. For
years, no State had any interest in presentings@ against another for genocide. The
first came in the 1990s, when Bosnia-Herzegovini#ated a case against the Former
Republic of Yugoslavia (Serbia and Montenegro at thme). The Court finally issued
its decision in 2007, rejecting the charge of gahmagainst the latter. In the first place,
only the notion of this crime as mass murder wassitered. Secondly, and
consequently, proof was required of genocidal mtenoof that there was an actual
State policy of physical extermination. This spiedifitent ordolus specialiss therefore
required when establishing whether mass murdeb&as committed, which is virtually
impossible to prove. With such a level of idenafion between the crime of genocide
and that of intentional murder, not even proof afltwal or economic policies
undertaken against the group or people in questimhharmful to them can be used as
proof of criminal intent, despite the fact thatgbeshould be considered genocide in
themselves, and often form a breeding ground fssibte future mass murdérs

Although the Convention’s ratification process daes provide for reservations
or interpretations that could exempt States frontiqdar obligations or reduce the

* There is ample information available on theseutmdls and their respective statutes, including thein
websites: http://www.un.org/icty; http://www.un.diir

® For the decision in question, see http://www.igjecg/cijwww/cdecisions.htm.
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scope of their treaty responsibilities, the trighthese do occur, although some States
object to therh One highly significant example is that of the tddi States. It did not
ratify the Convention until 1988, and then madesrestions and interpretations that
included the following: "That the terimtent to destroy, in whole or in part, a national,
ethnical, racial, or religious group as sudppearing in article Il means the specific
intent to destroy, in whole or in substantial parfational, ethnical, racial or religious
group as such by the acts specified in articleald "that the ternmental harmin
article Il (b) means permanent impairment of mefdaulties through drugs, torture or
similar techniques”

Intent therefore has to bgpecific intentand this was not to be limited only to
the case of the United States, as the positiorbhasme prevalent. As we have seen,
this same specification, which is not found in envention, has subsequently been
used by the International Court of Justice to makertually impossible to condemn a
State for genocide. And, by limiting the mentalrhahat can constitute genocide, there
is a tendency to prevent cultural genocide fronm@peonsidered as such, along with the
genocide that may be committed through policieodl grabbing and resource taking.
The United States’ reservation on intent is in fadof that the Convention actually
says something different, otherwise there wouldehbeen no need to specify this.
Today, there would be no need.

On the other hand, no reference is made by thevasmns to paragraph e) of
the definition, on thdransfer of children perhaps because the United States failed to
recognise that it was seriously in violation of tbenvention. Nor is there any reference
to the issue that was of most significance in thetedl States' delayed ratification,
although it had a strong impact on the effortsiratimental harm. | am talking of the
racist policies and practices implemented agalmstAfro-American population, to the
point of serial lynchings on the part of some U&es - with open federal collusion -
current until at least the 1960s. These would &kscconsidered genocide under the
terms of the Conventién

Again, note the dates. It was precisely after 198&he early 1990s, that the
much delayed implementation of the Convention findlegan, implementation of a
Convention understood not in accordance with i tmeaning but in line with the
interpretation or understanding of the US ratifimat without any other State having
had to expressly agree to this, just as if thermatgonal instrument itself described
intent and mental harm in this manhéut not even the world’s largest superpower can

6 For ratifications, reservations and interpretagion see:

http://www2.ohchr.org/english/bodies/ratificatiorfim.

" Lawrence J. LeBlan@he United States and the Genocide Convenflamham, Duke University Press,
1991.

8 Civil Rights Congress\Ve Charge Genocide: The Historic Petition to thdtebh Nations for Relief for
a Crime of the United States Government againstNegro Peoplg1951, just after the Convention),
New York, International Publishers, 1970; WHURCHILL, Kill the Indian, Save the Marop. cit.; Carol
Anderson Eyes off the Prize: The United Nations and thecAfriAmerican Struggle for Human Rights,
1944-1955 Cambridge, Cambridge University Press, 2003.

° In failed attempts to activate the Convention nigrthe 1980s, consideration was given within the
United Nations to the scope of the concepts ofucaltgenocide, ethnocide and ecocide: José Martinez
Cobo, Study of the Problem of Discrimination against tretious Populationsl981-1983, chapter 15,
para. 136 (now published on the Internet by the mReent Forum on Indigenous Issues
http://www.un.org/esa/socdev/unpfii/en/spdaip.hfnidnjamin WhitakerRevised and Updated Report
on the Question of the Prevention and PunishmenthefCrime of Genocidepart Il, section B.3
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impose its understanding of a multilateral instratngnglehandedly. Even the United
Nations has been firmly advocating this extremelycts notion of genocide as an
international crime since the 1990s. | will retborthe United Nations later.

3. Neutralisation of the concept of genocide: I1. In theory

The concept of genocide as a crime could not haem Isteered in such a direction or
degraded in such a manner simply by a State’saatiidn or a Court’s interpretation.
During the long years in which the Convention latkay effect, in the face of bothe
unworkability of its very category of genocide apbven, recurrent perpetrations of
genocide through the unleashing of sustained gsliof this genocidal nature in the
cultural and economic fields, there were notablgettgments in the international
literature, not in the legal sphere as such althatdiad a significant impact on law
This literature came, above all, from anthropolagyd focused oathnocide this being
understood as genocide committed against indigepeogles, not necessarily - or even
primarily - by means of their physical elimination.

As the Convention is a Treaty between States,sti®en those peoples who do
not enjoy the protection of their own State, or anable to rely on the protection of
another State with a similar language, culture @igion that have had the most
difficulty in gaining visibility as victims of germdal policies or actions. The
Convention even had a rather euphemistic exemptaarse that left it up to States as to
whether their ratification extended to their cop@sding colonies or not (Article XII:
"Any Contracting Party may at any time, by notifioa addressed to the Secretary-
General of the United Nations, extend the appleatf the present Convention to all or
any of the territories for the conduct of whoseefgn relations that Contracting Party is
responsible”). Since the decolonisation of the $960has largely been indigenous
peoples that have ended up invisible from the teghperspective of the Convention.

So, anthropology came on the scene in the 197@sldsig light on genocidal
actions and policies against indigenous pedflétence the term ethnocide, that is, the
genocide of indigenous peoples from within a muatlewunderstanding, ranging from
cultural to physical genocide. Ethnocide and gest®evere originally synonymous. Not
long before the Convention, a Polish jurist livieiga refugee in the US, coined them as
such, as equivalent terms for the broader coftelpternational law came to use the
term genocide, leaving to one side that of ethreacid

(available at http://www.preventgenocide.org/praitéNdocs/whitaker, the website Bfevent Genocide
Internationa).

1% Robert JaulinLa paix blanche. Introduction a I'ethnocidParis: Seuil, 1970, arice livre blanc de
I'ethnocide en AmériqyeParis, Fayard, 1972. The publications of the @bpgen-based International
Work Group for Indigenous Affairs (IWGIA) are ofedr relevance in this regard: Alicia Barbaras and
Miguel BartoloméHydraulic Development and Ethnocide: The Mazatett @hinatec People of Oaxaca,
Mexicq 1975; Norman E. Whitten JiEcuadorian Ethnocide and Indigenous EthnogenesisaZonian
Resurgence Amidst Andean Colonialisif76; Jacques Lizothe Yanomami in the Face of Ethnogide
1976; Ticio BBCoBAR Ethnocide: Mission Accomplished?89.

» Raphael LemkinAxis Rule in Occupied Europe: Laws of Occupationalfsis of Government,
Proposals for RedressVashington, Carnegie Endowment for InternatidPedce, 1944; reprint, Clark,
Lawbook Exchange, 2005, p. 79-95; John Coopaphael Lemkin and the Struggle for the Genocide
Convention New York, Palgrave MacMillan, 2008.



The term ethnocide was to be decisively revitalisembuple of decades later in
order to fill the gaps left not only by the Convientitself but also by the restricted way
in which it was now being interpreted. As the cquioaf genocide became ever more
reduced, so the term ethnocide extended its rabgerything that seemed to be the
former but was not considered as such in law novatme known as ethnocide. Its use
spread. From anthropology it spread to historiolgyagnd to political science. Only the
stricter legal doctrine resisted. Here, genocids the restricted genocide and anything
similar did not merit a description that might atsmund like an international crime.

Strict legal doctrine thus limits the concept alotig lines we have seen.
According to this, genocide relates only to pokciend actions aimed at physical
elimination with a proven intent to violently desgr in whole or in part, a national,
ethnic or religious group. Not all legal doctrireday defends this extremely limited
approach but it is now the general feature, witle Support moreover of the
International Court of Justice's case law. Andvtlag in which the Convention has been
applied since the 1990s, apart from averting soradigolar atrocities, has also
reinforced this legal interpretation of the destioip of genocide, the main impulse for
which, as has already been seen, came from thatiffsation. The predominant legal
doctrine has proved to be most helpful in this pese regard.

In order to understand this effect, one must rdballcircumstances in which the
Convention was drawn up, in the wake of the dowrifed greatest and most directly
genocidal movement in history, Nazism. The methaid®ommitting genocide that were
given in the official 1947 draft in actual fact debed the Nazis' racist policies in
relation to the Jews, Gypsies, Slavs and otherge livere to take this out of its context,
however, we would see that it describes not onlicies that were defeated in a World
War but also others that were being committed leyvihtors, in the African colonies or
with regard to indigenous peoples in the Ameritasany case, the initial concept was
much wider, and mass murder formed just one of d¢lmnents and methods of
genocide. Its links with Nazism continued to welgtavily on it, however, becoming
ever greater. And this has affected the concegenbcide.

Throughout the 1950s and 60s, Nazi criminality Ioetgabe identified not by the
whole gamut of the Nazis’ racist policies but signpy means of one component, the
systematic annihilation of Jews, Slavs, Poles, @gpsAfricans, homosexuals, the
mentally and physically disabled, Germans includedourse, and this became known
as the Holocaust With this, genocide began to be identified sefgdydrom genocidal
policies. Then it was not everything described e Convention but rather mass
murder, intentionally and systematically organiseth the aim of eliminating a human
group, having recourse to the State’s power in tbgard. The Nazi Holocaust had a

2 The most influential study adopts the most restdcconcept:William Schabas’ Genocide in

International Law op. cit., also published in GermaBenozid im VdélkerrechtHamburg, Hamburger
Edition, 2003. For better direction see, in contrahn Quigley,The Genocide Convention: An
International Law AnalysisBurlington, Ashgate, 2006.

'3 Michael Zimmermannyerfolgt, Vertrieben, Vernichtet. Die Nationalsdigtische Vernichtungspolitik
gegen Sinti und Rom&ssen, Klartext, 1989; Michael Berenbaum (efl.Mosaic of Victims: Non-Jews
Persecuted and Murdered by the Nakiew York, New York University Press, 1990; ClazerLusane,
Hitler's Black Victims: The Historical Experienced Afro-Germans, European Blacks, Africans, and
African Americans in the Nazi Er&lew York, Routledge, 2003; Suzanne E. Ev&msgotten Crimes:
The Holocaust and People with Disabiliti€hicago, Ivan R. Dee, 2004.
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strong impact on this change of vision. It was taket as an exceptional c&Seut as
an illustration of the concept of genocide, makirigtle less than unique in its kind.

If there was no intensive and industrial-scale raundith a proven intent to
wipe a people as specific as the Jews off the ¢dica continent then there was not,
consequently, any genocide. Thus denying that thex®y have been equal
determination to bring about their disappearanice,Nazis’ attempts to destroy other
peoples such as the Gypsies would not, in contraesif the qualification of genocitfe
Genocide then only would be what came to be knosvtha Shoah, the Nazi massacre
of six million Jews, full stop, and only anythingat might be comparable to this in the
future'™®. Posthumously, Nazism lent its support to a coneépdevelopment that
offered cover and gave impunity to other genocidd® very concept, understood in
such a way, proves to be absolutely ineffectivelégal purposes, except in bringing
Nazi leaders to justice in relation to the Holot¢aus

The value of anthropology can thus be seen in @neit\counteracts such a great
deviation of legal thinking. Given the refusal nsider genocidal acts and policies as
true genocide, particularly when the victims amigenous, the description of ethnocide
takes on all its value in terms of academic staghyl huge strength in terms of political
denunciation. It could be said that ethnocide & d¢lknocide of the poor, the genocide
that the international powers, and even the Uniadions itself, refuses to see. A
noteworthy example? There are so many and all arthw of note. In the Americas,
from Alaska to Patagonia, genocidal policies towartdigenous peoples have been
common practice, first among the European colstaland, later, among independent
States. If it were not for the revival of the teathmnocide, they would have remained
invisible, and unthinkable in European and Euro-Aoaa perception, although not of
course among the indigenous peopleBut the story does not finish here with this
“happy” ending for the genocidal States. This disstion of concepts, on the one hand,
genocide and, on the other, ethnocide, was to favess fortunate effects.

As the concept of ethnocide has transcended artlugyp and found a place in
the field of political - and, more generally, sdcigcience, it has been put to other uses,
primarily as an alibi for ineffectiveness. If, faxample, genocidal policies that
seriously harm and even destroy entire peoplesuupritking termed ethnocide then it is
not genocide, which means that it is not a crime @mes not have to be prosecuted or
punished; it can be discussed in political termisnmt addressed in criminal terms. Cast
your mind back over the historiography of the Ewap presence in America and
Africa, for example, and you will easily see rettiae exoneration justified in this way.
Ethnocide also serves to exonerate States witstrpolicies at the moment, as long as

% Raul Hilberg, The Destruction of the European Je(®961), revised, New Haven, Yale University
Press, 2003; Saul Friedlanddihe Years of Extermination: Nazi Germany and th&sJ)el939-1945
Nueva York, HarperCollins, 2007.

!> Giinter Lewy The Nazi Persecution of the Gypsiligw York, Oxford University Press, 2000; and this
is not the only genocide that he denies becaustheofunique nature of the Shoah, that is the Nazi
Holocaust only as regards the JeWkse Armenian Massacres in Ottoman Turkey: A Disp@enocide
Salt Lake City, University of Utah Press, 2005.

16 Zev Garber,Shoah: The Paradigmatic Genocide. Essays in Exegasil EisegesisLanham,
University Press of America, 1994; Victor JelenikwSeidler, Shadows of the Shoah: Jewish Identity
and BelongingOxford, Berg, 2000.

" See in this regard my worlgenocidio y Justicia: La Destruccién de las Indiager y Hoy Madrid,
Marcial Pons, 2002.



they are discreet. In the 1990s, there was a tutineoscrewEthnic cleansindgegan to
be used as a euphemism to describe genocidal gmlici Europe on the part of the
former Yugoslavia, thus circumventing the interoa#il obligation to prosecute the
crime by applying the Convention at the initiatokthe States that had ratified it, as
was already the case of the United States. Theepratprs of genocide began to use the
euphemismEtnicko c¢iSéenje in Serbo-Croat. Or rather re-use, as the phsasé Nazi
origin: Sauberungsaktignwhich was already the German euphemism for geabci
policies. Nazism was continuing to offer its evéhgices posthumousiS

Although the distinction between genocide and etldewas useful to begin
with, it ended up doing the cause a disservice. thecharmful effects became worse as
this distinction opened up a path to a whole rasfgerms and concepts for policies and
actions that actually quite simply should be terrgedocide, suggesting that they were
no such thing: culturecide, ecocide, linguicidessicide, urbicide, politicide, eliticide,
homocide (sic, the second “0” being an “0” inste&@n “i”), genericide, indigenocide,
patrimonicide, libricide, etc, etc. Culturecide n®@w the most common neologistic
sleight of hand with which to avoid the term genetl. What may seem, to the social
sciences, like a rich array of descriptive conceyis analytical categories is in fact, to
legal doctrine, a whole arsenal of ways in whichgtant impunity to genocide, by
simply - not always deliberately and sometimes ewmoonsciously - using another
name that comes so easily to hand. Words can agvactions and even, sometimes, a
bad conscience. And they are important in law beealy qualifying or disqualifying,
words themselves have effetts

All this has led to the crime of genocide beingcsiy limited only to mass and
intentional murder, along the lines of the Nazi étalust but without the background
context of all the Nazis’ racist policies. The cepthas deteriorated to such a point that
the victims themselves, just for desiring the gémamices’ disappearance, may be
deemed the true perpetrators of genocide. Allowtongive one particularly flagrant
example. On the basis of the concept that genasitlee planned intention to violently
eliminate a human group, one reputable scholariderssthe indigenous peoples of
America to be guilty of genocide insofar as thewehavanted - and sometimes
attempted - to eliminate or remove people of Euaoperigin, while these latter might
have committed ethnocide but never genocide, as wueild have never intended to
eliminate the indigenous presence in such a wgya#seworthy analyst of Nazism and
dedicated therapist of its victims backs this ratan up: the indigenous peoples of the
Americas are charged with genocide against thdontgers, past or present. And this

18 Mirko Grmek, Marc Gjidara and Nevenv3c (eds.),Le Nettoyage Ethnique. Documents historiques
sur une idéologie serb&ayard, Paris, 1993.

9 James V. FenelorGulturicide, Resistance, and Survival of the Lak(B#oux Nation) New York,
Garland, 1998, pp. 25-82; Thomas D. HElhnic Conflict as a Global Social Problein George Ritzer
(ed.),Handbook of Social Problems: A Comparative Inteiorzl PerspectiveLondon, Sage, 2004, pp.
139-155. To avoid the description of genocide, bathturecide and ethnocide are used in the most
progressive circles: T. D. Halkrontiers, Ethnogenesis, and World-System: Rethikine Theorigsin

the collective volume edited by himsely World-Systems Reader. New Perspectives on Gender,
Urbanism, Cultures, Indigenous Peoples, and Ecglbgnham, Rowman and Littlefield, 2000, pp. 237-
270.

% See in this regard my wo&enocide or Ethnocide, 1933-2007: How to Make, Ukenand Remake
Law with Wordsto be published by Giuffré in 2009.



comes from the persuading mouth of academic sciemtehe shaking fist of genocidal
propagandd.

4. Genocide in international regulation

Between the Convention and the Statute, the UiN&etbns has developed a significant
body of law on genocide. The main instruments is thgard, given their more general
nature, are the 1968 Convention on the Non-Applitglof Statutory Limitations to
War Crimes and Crimes against Humanity and the I9&8aration of Principles of
International Cooperation in the Detection, ArreBktradition and Punishment of
Persons Guilty of War Crimes and Crimes against &hity*>. More recently, the 2007
Declaration on the Rights of Indigenous Peopleslss relevant, and | will therefore
later also look at its effects in terms of the a@ptcand prosecution of genocide
internationally.

Of the crimes to which "No statutory limitation #happly [...], irrespective of
the date of their commission", Article 1 of the 896onvention includes "the crime of
genocide as defined in the 1948 Convention on tlegddtion and Punishment of the
Crime of Genocide, even if such acts do not cautstia violation of the domestic law of
the country in which they were committed". This\pston is quite clear: regardless of
the time that has lapsed, those responsible fooageéa can be prosecuted. Any
interpretation would only serve to confuse the ésdts scope, however, is not crystal
clear if we consider both the literal context of tiegulation itself and the most implicit
of its assumptions. An interpretation is, in thel eadvisable. Hence the first question to
be asked is this: is "the crime of genocide asnaefiin the 1948 Convention on the
Prevention and Punishment of the Crime of Genocideluded, as a "crime against
humanity"”, among "war crimes"?

This is of course not what the 1968 Convention daysit is an understanding
that has been proposed and even nurtured. If ® W& add the now prevailing
identification of genocide with mass murder equewlto the cruelty and extent of the
Nazi Holocaust, it is not so unexpected that thenroon understanding of this
instrument was and remains that of believing itb® aimed at prosecuting war
criminals, most particularly in relation to genoeidas if genocide could not take place
in peacetime or even through benevolence. Couldtridmesfer of children between
groups not take place through love and not warstitoing genocide according to the
1948 Convention? No-one in the United Nations seéonsecall this, in 1968 or
subsequentfi. The 1973 Principles do not mention genocide mduie it in

L Nicholas A. RobinsGenocide and Millennialism in Upper Peru: The Gré&abellion of 1780-1782
Westport, Praeger, 2002, aNdtive Insurgencies and Genocidal Impulse in theedeas Bloomington,
Indiana University Press, 2005. Israel W. Charmglogsing this, wrote the prologue to the first volu(l

prefer not to consider the possibility that heriggining Israel and Palestine to be the partiethim
distorted picture of European settlers and indigermeoples).

22 On the aforementioned website of the UN Officetied High Commissioner for Human Rights
(http://www.ohchr.org), the link on “Human Rightsstruments” gives the option of “War Crimes and
Crimes against Humanity, including Genocide”, whdrdists three instruments: the Convention on
Genocide plus these two. Note that the entryVitar Crimesclearly restricts the concept of genocide
simply to the bloody form of the crime. Websitetlelsecked for this paper: June 2008.

%3 Besides W. GURCHILL, Kill the Indian, Save the Marop. cit., Roland D. @risjoHNand Sherri L.
Young, The Circle Game: Shadows and Substance in the nn&asidential School Experience in
Canada Penticton, Theytus, 1997; Dirk Moses (e@Ggnocide and Settler Society: Frontier Violence
and Stolen Indigenous Children in Australian HistaXew York, Berghahn, 2004; Tim Giagdanwica
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accordance with the 1968 Convention. They atteroptdmmit the States to "the
detection, arrest, extradition and punishment'hoke guilty of international crimes, of
which only the Nazi Holocaust was understood asogee right up until the Special
Tribunals were established for Yugoslavia and Rwaadd, finally, the International
Criminal Court was established, as already mentione

Neither the prior Conventions nor the 1973 Priresptonsider a highly sensitive
issue: that of the rights of victims, as if theusf international crimes in general and
genocide in particular began and finished in refsi between those States involved.
This issue has been subsequently introduced irteyniational human rights law. In
1985 came a Declaration on the Fundamental Prexipif Justice for Victims of
Crimes and Abuses of Power and, in 2005, an upd&&tdof Principles for the
Protection and Promotion of Human Rights throughtigkc to Combat Impunity,
envisaging the rights of victims and expressly noemg genocide. The fundamental
right is that of reparation. The regulatory contiése¢lf must never be overlooked. These
are crimes for which no time limitation applies.oble who descend from victims may
also continue to be victims. Criminal responsipiltannot be inherited from one
generation to another, it is individual, but palti and economic responsibility can be
passed down. The descendents of victims have adista rights in relation to the
descendants of those who committed genocidal pslieind actions and can benefit
from them and transmit that benefit to their dedesns. If the responsibility for
previous genocides is the State’s then the respitihsis all the clearer, as is the right
to reparatiofi.

The difficulty lies in the restricted concept ofngeide, which is not the concept
as given in the Convention but the one that hageng being prevalent and widely
accepted, as if it were given in it, within currglitical and international circles. In
2004, the UN Secretary General appointed a Spédalsor on the Prevention of
Genocide, on the assumption that this related nbt m the Holocaust but also to a
series of atrocities perpetrated over the prevameade in the former Yugoslavia and in
Rwanda. Here genocide is only envisaged as the smlésge of blood and does not
cover, for example, State policies that are harrduhdigenous languages or cultures
or those which, State-sponsored or otherwise, brthte land and steal the resources of
these peoples. Genocide is murder, full stop, #seifother sections of the Convention
that define this crime have been completely oldied from treaties and other
instruments, from memory no 1é3s

In 2005, still within the United Nations, a hightymptomatic intervention of
the Committee on the Elimination of Racial Discmaiiion occurred, as this committee
has been developing a serious concern for thesrigftninorities, in fact not covered by

Kciji), Children Left Behind: The Dark Legacy of the Indidission Boarding SchopBanta Fe, Clear
Light, 2006.

4 Roy L. Brooks (ed.)When Sorry Isn't Enough: The Controversy over Agiele and Reparations for
Human Injustice New York, New York University Press, 1999; ElaBarkan,Genocides of Indigenous
Peoplesin Robert Gellately and B. Kiernan (eddhe Specter of Genocide: Mass Murder in Historical
PerspectiveNew York, Cambridge University Press, 2003, pp7-139; J. Angelo CorletReparations
to Native Americans?n Aleksandar Jokic (ed.)War Crimes and Collective Wrongdoing: A Reader
Oxford, Blackwell, 2001, pp. 236-269.

% For a symptomatic critique of the duties of theeSal Advisor on the Prevention of Genocide, the
Argentine lawyer Juan E. Méndez, see: David Lulzalling Genocide by its Rightful Name: Lemkin’s
Word, Darfur, and the UN Repgiith Chicago Journal of International Law-1, 2006, pp. 303-320.
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the Convention on the Elimination of all Forms ofidil Discrimination. The
Committee issued a Declaration on the PreventioG@focide on the basis of clear
evidence that this could be fostered and causeatidayiminatory policies and practices
against entire groups and particularly "indigen@masnmunities”. A follow-up lists
indicators of the threat of genocide among whicheap "policies of forced removal of
children belonging to ethnic minorities with therpose of complete assimilatidfi"

At no time does the Committee seem to realize thiat reason for alarm in
particular and these discriminatory policies in gy@ah could already, in themselves,
constitute genocide according to the Convention and, also according to the Statute
of the International Criminal Court. Terminology esonot help. To talk of "ethnic
minorities" as encompassing indigenous peoples duoas help this body take
responsibility for the indigenous peopflés

5. Genocide and therights of indigenous peoples

| have already mentioned that genocide is alsornedeto in the Declaration on the
Rights of Indigenous Peoples (hereinafter simpéyDeclaration). In the Article on the
right to indigenous own culture and way of lifeg ttiraft completed in 1994 by a group
of experts together with indigenous representatredsrred to "cultural ethnocide or
genocide" as worthy of being described as an iatenal crime. Despite being in
accordance with the original concept in internatldiaw, this still encountered strong
opposition from the non-indigenous parties invol&drting with the chair of the group
itself, the Greek jurist Erika-Irene D&BsThe reference was removed before it reached
the final phase, between the Human Rights Coumalltae UN General Assembly in
2006 and 2007.

It is, in any case, important that the right toigahous own way of life is
maintained without any amendment in the final teXnbdigenous peoples and
individuals have the right not to be subjecteddoéd assimilation or destruction of
their culture” (Article 8.1). Here, finally, we fththe human right of a people to their
own culture, which does not appear in the Univelsdlaration of Human Rights. It is
formulated and strengthened in this instrument seaas had already been implicit
since 1966 in the International Human Rights Cowmé&naboth on Civil and Political

%6 Up-to-date news can now be obtained on the workhefCommittee on the Elimination of Racial
Discrimination via the Internet: http://www2.ohatmg/english/bodies/cerd/index.htm.

2" As | have already referred to the website of tlighHCommissioner for Human Rights where its main
instruments can be found, | shall also observe dhat section comprises those relating to  “Riglfts
Indigenous Peoples and Minorities”, including amahgm the International Labour Organization’s
Indigenous and Tribal Peoples’ Convention of 1988ich does not relate to human rights per se laut d
act temporarily as such while the Declaration waisgdp delayed, and which in addition denies thertsig
as peoples. After the Declaration, this Conventieverted to what it had always been, a multilateral
Treaty offering guarantees to the indigenous paitly some rights language, without ending in amalct
proposal of rights: Luis Rodriguez-Pifieitndigenous Peoples, Postcolonialism, and Intermetld_aw:
The ILO Regime, 1919-1989ew York, Oxford University Press, 2005.

8 Jeff CorntasselPartnership in Action? Indigenous Political Mobation and Co-optation during the
First UN Indigenous Decade, 1995-200d4 Human Rights Quarter\29, 2007, pp. 137-166, particularly
p. 143. In fact, the chair of the group that prepathe draft Declaration carefully avoids use @f thrm
genocide, even when referring to the passage iohwihis included, preferring thus to use ethnogciuts
as an equivalent but as a substitute: E.I. D8asly on the protection of the cultural and intetilal
property of indigenous peopledN Document E/CN.4/Sub.2/1993/28, para. 3. See Bdca-lrene A.
Daes,Indigenous Peoples - Keepers of our Past - Custmsdid our FutureCopenhagen, IWGIA, 2008.
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Rights and on Economic, Social and Cultural Righite right of a people to their
culture is a fundamental expression of self-deteatidon. The first articles of both
Covenants, in their first paragraph, along with ttmed article of the Declaration, make
the same statement:

All peoples (Indigenous peoples) have the righseif-determination. By
virtue of that right they freely determine theirlipoal status and freely
pursue their economic, social and cultural develepm

The statement is precisely the same (now "Indigenmeoples”, as if they had been
previously excluded from "All peoples"). Both firatticles in the Covenants and that in
the Declaration set the foundations for a collectight that is necessary for individual
rights themselves. Because of this, regarding camboffences and in relation to
indigenous peoples, genocide can now be definethgsttack on political, economic,
social or cultural self-determination with the imte¢o destroy a people, in whole or in
part. Look back at the text of the Convention aftensidering the scope of self-
determination for all the rights included in thedeation and you will see both the
regulatory coverage and the substantive logic efdéfinition, a coverage and a logic
that have not been lost by removing the referenc&ltural ethnocide or genocide”
from the final text of the Declarati6h

In explicit terms, the concept of genocide thatfirgmlly envisaged in the
Declaration is in line with (although not complg)ethe more restrictive concept, with
significant recollections of the section on childi@rticle 7: "1. Indigenous individuals
have the rights to life, physical and mental initiggiiberty and security of person. 2.
Indigenous peoples have the collective right te lin freedom, peace and security as
distinct peoples and shall not be subjected to atyof genocide or any other act of
violence, including forcibly removing children ohd group to another group").
However, in the light of the Convention, the Deatayn cannot be taken to mean that
the possibility of cultural or other forms of gerde other than mass murder are ruled
out, as they are all crimes that can be proseautddr international law. These articles,
the third, seventh and eighth of the Declaraticayehto be interpreted in the light not
only of the Convention but also of the whole bodyimternational human rights
instruments to which both texts belong and whichregulatory terms, have never
restricted the concept of genocide.

Easily said, not so easily done. Despite whatagest this interpretation ends up
swimming against the tide of the current trend wmitall bodies, both political and
jurisdictional, of the United Nations itself. Allfdhem, except one: the Permanent
Forum on Indigenous Issues. The recommendatiomsdigenous languages in its 2008
session, the first session following approval c¢ teclaration, highlight an issue of
relevance: "Policies of assimilation that leadhe testruction of languages have often
been considered a form of ethnocide or linguiséinagide”. And this is stated with the
clear backing of a study that is to be found amthregdocuments of this session and
whose authors include one of the indigenous mentdfdise Forum, Lars Anders-Baer:

29 For further consideration of these arguments,galeafer to my worlGenocide and Ethnocide, 1933-
2007: How to Make, Unmake and Remake Law with W@hHapter VIII: “Crimes, Words, and Rights”.
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"Forms of education of children as crimes againghanity?®. This explains how
policies ofsubtractive educatioof children constitute "international crimes, unging
genocide, within the meaning of the United Natiordi948 Convention on the
Prevention and Punishment of the Crime of Genocitle& minutes of the full sessions
of the Forum at which this issue were discussedpalt®dished on the website of the
Economic and Social Committee under the followirgpding: "Permanent Forum
speakers say violation of linguistic rights [amoua} cultural genocide®’. Hardly
surprising, given that indigenous voices belongrid speak at this Forum.

If the actual term genocide remains a limited cphcéhen the possibility of
being able to qualify it in order to revive its ma&sy must remain. The Permanent
Forum on Indigenous Issues bears witness to thetliat the scope of the crime of
genocide remains an open issue within the UnitetioNs: itself and that it therefore
must also be so on an international scale, deapigggns to the contrary. This does not,
of course, mean that indigenous representatives baly to approach the international
bodies with demands for recognition of and reparator genocides that have been not
only physical but also cultural or economic. It pljnmeans that the possibility is still
open.

In accordance with the Statute itself (Article J)1.the International Criminal
Court has jurisdiction only over crimes committadce it came into force, although
this does not mean that only policies and actiohphysical genocide can now be
denounced before it as neither the Convention moStatute itself restrict the nature of
the crime in this way, and nor does it mean thahmaints of previous genocides
cannot be substantiated before any of the otheymalitical and jurisdictional bodies
that abound in the international field. And thokattare to come as a consequence of
the Declaration on the Rights of Indigenous Peopgsnocide lawsuits are never
subject to a time limitation. Not for any kind @énocide.

30 http://daccessdds.un.org/doc/undoc/gen/N08/23pdBAM0823554.pdf?OpenElement, which can be
accessed via the Forum website: http://www.un.sajcdev/unpfii/en/session_seventh.html.

31 http://www.un.org/News/briefings/docs/2008/hr4Qt&:. htm.
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