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Good afternoon and thanks to everybody. Thankgdaor invitation. Thanks
for your attendance. Thanks for giving me this oppdty to share ideas with all of you
about human rights, about the particular humantsigt indigenous peoples. As you
surely know, only one year and few months ago, ept&nber 13, 2007, the United
Nations General Assembly adopted a new human rigeteument, the Declaration on
the Rights of Indigenous Peoples. After this adwopbf the Declaration, one may
wonder why there are human rights only for a paldsickind of people. Aren’t human
rights the rights of everybody, of every human Beirwith no discrimination
whatsoever? This is actually the question thatllitvy to address in my presentation
here. | will focus on the right to one’s own culuas a particular right which indigenous

peoples are entitled to.

Let me start with a brief philosophical or rathattaopological reflection on the
value of human cultures in the plural. It is pregstyjnple. All of us —all human beings—
have become socialized in a particular culture, @frtbe many cultures that exist in the
world. Moreover, we all become individual beingsough a particular culture. All of
us —all human beings— develop into individual pessthrough the culture in which we
are born and brought up. Amongst all mammal sgewigh the sole exception perhaps

of marsupials, humans are the most defencelesdep®hdent creatures at birth.

Nevertheless, compared with all the other speciesare also born with the
greatest potential for empowerment and independdaceeing individuals in our own
right. We are not born with this capacity, we oghin it through the specific culture
which enables us to individuate and socialize. otigh this process we expand our
capacities and achieve independence, we can ewgr ather cultures or even choose
among several in the planning and development ofliees. If we do this out of our
own free will and not under pressure or obligatite, specific culture in which we have
individuated and socialized always constitutes baekground for further personal

development.This is the outstanding value of culture, of alifan cultures.



In European languages, the wardture has a twofold meaning. A second,
different meaning is the one that prevails in thieéguages as well as in the human
rights international law. This other meaning oltare refers to something that one can
acquire through education and effort. It is a@otf cultures that serves to distinguish
people who have accessed to a learned or trairsdsst According to this notion,
culture could be something that lofty people wolldve and grass-root people

wouldn't.

There is however a more essential notion of cultaceording to which there are
no cultured or uncultured people, there is no i@ed or uncivilized humanity.
Civilizations are after all cultures among cultyresltures that deem themselves to be
superior or exclusive through having spread atttpense of other cultures.

As a matter of fact, in current legal talk, thehtigo culture refers to the less
basic meaning of additional abilities and skillgj@giced through formal education and
deliberate training. According to this meaningg thght to culture covers a wide variety
of objects which ranges from creative artefacteetdnical utilities. This is usually the
way that the right to access to culture and itsare is considered. However, this
approach is meaningless when we refer to culturehasbasis and means for the
individuation and socialization of human beingshisTprimary definition of culture
means something not just more fundamental but rmige generalized. By our birth
and upbringing we have all acquired at least oneur@) which has created us as

individuals and empowered us as persons.

With this introduction —a mere reminder of purehaapological evidence, |
guess— we might assume that the right to culturesibasic and general sense must take
precedence over all human rights. It can of colsergued, instead, that the first
human right is the right to life. No question abthis. Yet the right to life must be the
right not just to one’s plain physical existence bm a human life in conditions of
dignity, which ought to include the right to onewn culture, precisely.

If the right to life is reduced to the strictest aneng of physical existence, it
does not take precedence since it is then an sithan principle, a principle with no
consequence for other rights. The right to life itself does not demand a polity
grounded on further rights. It may even be argined an authoritarian or theocratic
regime which offers no guarantee of human rightg mare effectively protect physical



existence. We can only have polities founded andmurights if we include in the right

to life the requirement of a dignity which includespect towards everybody’s cultures.

This right to one’s own culture adds something onstructive terms. In
accordance with it, the legal system must first d&mamost afford human beings
peaceful enjoyment of the culture in which theyiwidlate and socialize so that they
are not forced to adopt another in detriment td thaich is theirs by upbringing or
option. Consequently, human groups with their oguiture must enjoy the due
recognition and the necessary conditions for thdtuce to prosper in peace among
other cultures and develop in a suitable envirortneérsocial autonomy or even self-

government.

This implies that the right to one’s own culturenist only an individual right,
but has also a collective dimension. The group rhase right to the maintenance and
development of its culture, to enjoy the entitlein@md the means to collective, not just
individual peaceful existence. The right to cudtuhus serves to identify not only
individual subjects entitled to rights but alsoleclive subjects entitled to powers. If
the individuals’ right to her or his culture is tfiest founding right, social cultures
should have the potential to become distinct malitcommunities, thus including the
collective right to the establishment of some kirigholity by themselves and in relation
to others.

This is not, however, the current conception of hamghts in international law.
International law does not register the right t@’srown culture in its dual dimension,
both as either the basic right of the individuat aas the collective entitlement of
cultural communities. Consider the developmentthe international human rights
instruments since the 1948 Universal Declaratidiere is no mention of the right to
one’s own culture as a common right, a right belloggo everybody. Instead, the right
to culture affirmed in the Universal Declarationtli® right to acquired abilities along
with the right to individual cultural appropriatiorwhich is secondary from the
viewpoint of the more essential right to one’s awiture, both on an individual and a

collective basis.

Note the relevant section of the Universal Deciamatof Human Rights:
“Everyone has the right freely to participate i ttultural life of the community, to
enjoy the arts and to share in scientific advancegrard its benefits. Everyone has the

right to the protection of the moral and materdkrests resulting from any scientific,



literary or artistic production of which he is thathor” (Art. 27). In the context of the
Universal Declaration, the phrasing “cultural Idéthe community”, a cultural life to
which one is supposed to get access in order ticipate, does not cover the basic

culture that everybody has by birth and upbringing.

The right to one’s own culture as a universal rightot to be found either in the
major international instruments regarding humaitsggthe 1966 Covenants, on Civil
and Political Rights and on Economic, Social andtu€al Rights. The latter sticks to
the path traced by the Universal Declaration of ldonRights: “The States Parties to
the present Covenant recognize the right of every¢m) To take part in cultural life;
(b) To enjoy the benefits of scientific progressl @S applications; (c) To benefit from
the protection of the moral and material inter@stilting from any scientific, literary
or artistic production of which he is the authokit; 15.1).

To be sure, rights are affirmed in the internatidnanan rights corpus, but note
that they come last. The legal literature usual@scribes a process of historical
emergence of human rights, in terms of generatithreg, endorses a hierarchy among
them. Individual personal rights would come fifsjowed by collective political and
social rights, and cultural rights taking the thadd last place. This is the sequence
kept by the Universal Declaration and the CovenamsCivil, Political, Economic,
Social, andCultural Rights.

The right to culture is conceived as a last gemmraight because it is seen as
referring to culture in the sense of skills andducs, not the one regarding human
individuation and socialization. So the problenna simply one of relegation, but of
substitution. The right to culture as affirmedimernational instruments may indeed
substitute the primary right to one’s own cultur€his is actually what happens if the
political, religious, or social actors that shoskture the right to culture, including the
State, do not belong to the same basic culturbeofrtdividual and, furthermore, do not

respect it.

If the State is in tune or even identifies with altaere which is not the
individual’s by birth and upbringing, it may actlyaViolate the basic right to one’s own
culture. Presumed fulfilment of a right (the rigbtculture as acquired abilities through
education) may actually disregard and even viockateore human right (the right to
one’s own culture). In multicultural environmenthkjs violation is the outcome of

compulsory State policies aimed at citizenship-mgki



The issue of citizenship-building was present befille United Nations at the
time in which the Universal Declaration was draftdd fact, it was discussed through
the debates of the 1948 Convention on the Preveaa Punishment of the Crime of
Genocide, which was approved by the United Nati@eseral Assembly just one day
before the adoption of the Universal Declaratiohis Convention affirms that
genocide involves any “intent to destroy, in whoten part, a national, ethnical, racial
or religious group” not only directly by means ofass killing but also by indirect
methods such as “forcibly transferring childrentloé group to another group” or also
through other policies “causing serious (...) mertaim to members of the group”
(Art. 2). If the forcible transferring of childresr these other policies have a genocidal
effect it is not because people die, but becausalidtinctive culture of a group can be

wiped out. It appears that the very existence @iramunity depends on its culture.

According to the Universal Declaration of Human Rgg and under the parallel
Genocide Convention, what constituted genocide wdygplied to children could be
legitimate in the case of adults. So to speakucall genocide was then allowed as far

as it was perpetrated against grown-up peopler#thae children.

This can also be noted in the following provisairihe Covenant on Economic,
Social and Cultural Rights: “Each State Party ®opghesent Covenant which, at the time
of becoming a Party, has not been able to secuits imetropolitan territory or other
territories under its jurisdiction compulsory primaeducation, free of charge,
undertakes, within two years, to work out and admptetailed plan of action for the
progressive implementation, within a reasonable memof years, to be fixed in the
plan, of the principle of compulsory education fodeharge for all” (Art. 14). Nothing
is said about the content of “compulsory education’State Party’s “metropolitan
territory or territories under its jurisdictionjlsincluding colonial territories. No caveat

is made on behalf of the people possessing cultifiesent from the dominant one.

States can and usually do identify with a culturat is not shared by all their
citizenry, or still less, by all the people livingthin their borders, including colonial
territories. States could perfectly impose theiwnoculture as a way of achieving
citizenship integration or preparation for it, atttereby as a requirement for the
enjoyment and guarantee of human rights. Citizgastaking could have the same
effect as the abduction of children in terms of &lenination of culture. Cultural

genocide was actually allowed.



This was the way in which international human righaw was initially
formulated regarding cultural rights. On an intgional scale, fortunately, human
rights have significantly developed in this realmLet's now focus on these

developments.

As we all know, the two International Human Rigltsvenants, on Civil and
Political Rights and on Economic, Social and CualtiRights, since they were adopted
in 1966 or rather when they entered into force 876, have represented the most
relevant development and consolidation of inteorati human rights law. Yet they are
not restricted to developing and consolidating thevisions and assumptions
established by the Universal Declaration of Humaght. The Conventions did not
only consolidate the provisions and assumptionsabéshed by the Universal
Declaration. They introduced a number of innovaioone or two of them vital

momentous for the right to one’s own culture.

One of these innovations is the inclusion of tlghtrito self-determination as a
human right and as the first one in the list of hannights. This is the right contained
in the Article 1 common to the two Human Rights €oeants: “All peoples have the
right of self-determination, by virtue of that rigthey freely determine their political

status and freely pursue their economic, socialcatttiral development.”

In fact, this right had been affirmed by the 196€cration on the Granting of
Independence to Colonial Countries and Peoplesthasfounding principle of an
international decolonisation policy. According tet1960 Declaration; “The subjection
of peoples to alien subjugation, domination andla@tqgiion constitutes a denial of
fundamental human rights, is contrary to the Chastehe United Nations and is an
impediment to the promotion of world peace and peration” (Art. 1); “All peoples
have the right of self-determination, by virtuetbét right they freely determine their
political status and freely pursue their econormsagial and cultural development” (Art.
2, the first one with the Human Rights Covenani®)e affirmation of the right to self-

determination freed the progress of human rightsftam many obstacles.

The change for a specific right to one’s own cdtappears in 1966 with the
Covenant on Civil and Political Rights. It is irgeting to note that the right is affirmed
as part of the list of civil and political rightand not as part of the economic, social and
cultural rights. It doesn’t appear in the Convention onriguoic, Social and Cultural

Rights. This is not misplacement, but rather difieation in the assumptions of the



Universal Declaration in this regard. The charige in an Article which really paves
the way for a new subject in the international depment of human rights until that
time. Here itis: “In those States in which ethmadigious or linguistic minorities exist,
persons belonging to such minorities shall not eéeietl the right, in community with
the other members of their group, to enjoy theinawlture, to profess and practise

their own religion, or to use their own languageft(27).

This Atrticle, the Article 27 of the Covenant on Cand Political Rights, affirms
the right to one’s own culture as a primary rightyofor those belonging to what are
generically described as minorities. In the orgation chart of the United Nations,
minority was until then a category used to identify a glibsy body (the former Sub-
Commission on Prevention of Discrimination and Bctobon of Minorities, which in
2000 was re-named as Sub-Commission for the Promatnd Protection of Human
Rights that has been succeeded by the Human Righiscil Advisory Committee). It
was not until 1966 that the categorymafority appeared in the international human
rights law proper.

In its new function in the context of human righésv, the termminority
replaced the more dignified name odmmunity which appears in the Universal
Declaration as the suitable environment for thee fidevelopment of individual
personality (Art. 29.1: “Everyone has duties to doenmunity in which alone the free
and full development of his personality is possibleNote that the reference in the
Universal Declaration is to duties, not to the tigghone’s own community. This wasn’t
even implied. Only Article 27 of the Covenant owiCand Political Rights affirms the
right to community, but just for “people belongibtg minorities”, not for everybody.
Thus, in human rights lawminority substitutecommunity regarding to people not

belonging to States’ or dominant cultures.

Article 27 of the Covenant on Civil and PoliticaigRts does recognize the
cultural life of the communities called minoritiefiough only as an individual right
enjoyed by persons belonging to the community. s Tihdividuals’ right to a minority
culture has played a ground-breaking effect awvtrg heart of the United Nations. For
instance, in the specific context of indigenousptes, the Human Rights Committee,
the international body responsible for the supeisof the Covenant on Civil and
Political Rights, have interpreted Article 27 invay that extends the object of the right



to one’s own culture to a material terrain, thatasfds and resources, necessary for the

practice “in community” of immaterial practices sugs language and religion.

There are further signs pointing to the strengthgraf the right to one’s own
culture. In 1989, the International Convention e Rights of the Child grants
children and adolescents the same rights as adtits.is an important development
because the 1959 Declaration of the Rights of thédQdid not do so. The 1989
Convention refers to the rights of persons beloggim a minority in the following
terms: “In those States in which ethnic, religioosjinguistic minorities or persons of
indigenous origin exist, a child belonging to sachinority or who is indigenous shall
not be denied the right, in community with othermnbers of his or her group, to enjoy
his or her own culture, to profess and practicedniser own religion, or to use his or
her own language” (Art. 30). The case of indigenpaople stands out in its own right,
differentiating from minority rule, as concerns thight to one’s own culture. The
Committee on the Rights of the Child, the supemyidaody of this Convention, has
given a particular attention to indigenous childsenight to their own culture thus

reinforcing this recognition.

Another sign has appeared through the debateseof382 Declaration of the
Rights of Persons Belonging to National or EthReligious, and Linguistic Minorities.
This Declaration explicitly develops Article 27 tife Covenant on Civil and Political
Rights, the one referring to the right to one’s awatture. Yet, as a matter of fact, it is
not a great step forward. In contrast to all tas proposed and debated during the
drafting process, the suggestions emanating froen jtinisprudence of the Human
Rights Committee and from the Convention on theh®igf the Child were not taken
up. Thus, though there is a reference to peoplése preamble —to indigenous peoples
to be sure— the 1992 Declaration neither made ferdiice between the so-called
minorities and indigenous peoples, nor added theenah dimension of culture to the

right to one’s own culture.

Indigenous individuals and groups voiced their alis§action with being
reduced to minorities through Article 27 of the €oant on Civil and Political Rights.
They argued that their rights should be covereteats by another Article of the same
international instrument, the Article shared witie iCovenant on Economic, Social and
Cultural Rights, Article 1 of both Human Rights @oants: “All peoples have the right



of self-determination, by virtue of that right thégely determine their political status

and freely pursue their economic, social and caltdevelopment.”

“All peoples have the right of self-determinatioral] but indigenous peoples
since they were then not deemed peoples by inten@tlaw. In 1989, when the
International Labour Organization came to adoptoav@ntion concerning Indigenous
and Tribal Peoples in Independent Countries, tedtéhat “The use of the term peoples
in this Convention shall not be construed as haamgimplication as regards the rights
which may attach to the term under international” I§Art. 1.3). All peoples are

peoples except for indigenous peoples.

Cultural rights as everybody’s rights and not amiyorities’ rights come always
at the end in the list of human rights, after cipiblitical, economic and social rights.
Nonetheless, since the right to self-determinatiamight to political, economic, social,
and cultural self-determination— is affirmed asuanln right, the right to one’s own
culture does come at the very beginning for nongeaous peoples. The right to self-
determination is the right to one’s own cultureygsted as the right to cultural self-
determination, a right that has been historicalignged to everybody but indigenous
peoples. This collective right turns out to be anfdation, a shield, and a guarantee for

the individuals’ human rights that immediately &l in the Human Rights Covenants.

According to the right to self-determination, pespl cultures cannot be
guaranteed in political arrangements based on resltwofficial or not, that obviously
differ from the groups’ cultures, from the cultured the so-called minorities,
indigenous or not. This is why the right to sedft@mination stands as a founding
principle of both international decolonization amlividuals’ human rights. Notice
that, before and after decolonization, non-indigenpeople do not need to be entitled
to a specific right to their own culture becauseytlare entitled to the right to self-

determination including the right to cultural sddtermination.

Here lies the important difference between peoples minorities’ rights in the
existing international law. Members of minoritibave a right to their own culture
guaranteed by a State with a different culture,camtrast to non-indigenous and
mainstream peoples. Therefore, indigenous reptasess voiced their opposition to
being reduced to minority regimes before the Unitddtions itself and other
international forums. By doing so, they have dbated to the development of an



international instrument of indigenous rights, andre particularly to the drafting of a

Declaration on the Rights of Indigenous Peoples.

In 2006, the Human Rights Commission was promotedhe category of
Human Rights Council, no longer a subsidiary bodytree Economic and Social
Council. In its first session, the Council adoptee draft of the Declaration on the
Rights of Indigenous Peoples. In 2007, after sammr changes were negotiated with
indigenous representatives, , as the whole draftbdeen, the United Nations General
Assembly adopted the Declaration on the Rights mdigenous Peoples. The
Declaration uses the terpeoples in the same sense as the shared Article 1 ofvibe t

Human Rights Covenants. At last, all peoples drpegiples. Period.

Briefly put, it may be said that the Declaration the Rights of Indigenous
Peoples grants indigenous peoples’ full peoplegust The declaration finally upholds
indigenous peoples’ right to cultural self-deteration as a collective requirement and
expression of the individuals’ right to his or redture: “Indigenous peoples have the
right of self-determination. By virtue of that rigthey freely determine their political
status and freely pursue their economic, social emtural development” (Art. 3);
“Indigenous peoples and individuals have the right to be subjected to forced

assimilation or destruction of their culture” (A8.1).

In the Draft Declaration, the affirmation of theght to cultural self-
determination and the specific right to one’s owrtwre via the right not to be
subjected to its destruction was strengthened ey ekplicit outlawing of cultural
genocide. Since the cultural kind of genocideas ancrime described by international
law, the reference was finally cut out. It madasse The final version still keeps the
core meaning: “Indigenous peoples and individualgehthe right not to be subjected to

forced assimilation or destruction of their culttire

The right to one’s own culture is not an exclugight of indigenous peoples or
rather it ought not to be. Quite the opposite palbples should enjoy human rights on
an equal footing. Why do indigenous peoples neggegific affirmation of this right?
By now we know. Indigenous peoples had not beaogeized as peoples and
therefore indigenous individuals have not shareohdiu rights on an equal footing.
This is why their rights need to be explicitly adde the rights that the Covenants on
Civil and Political Rights and on Economic, Soaald Cultural Rights upheld for all

peoples and persons.
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Indigenous peoples had been excluded from the plathgpeoples as well as
indigenous individuals from the phragk the people. Now it is time to make amends
for the delay in order to guarantee equality.htitdd not have been necessary to make a
special declaration for indigenous people regardithgt is covered in generic terms,
without mentioning exclusions. Yet the fact isttti@e 2007 Declaration is necessary
because the burden of colonialism in internatidaal has hindered equality even after

decolonization.

The Declaration on the Rights of Indigenous Peogless not confer rights to
indigenous people that non-indigenous people ldtknight even appear to have been
the opposite. In prior existing international lzag, we have seen, indigenous peoples in
particular, and persons belonging to minoritieg@meral, enjoy the right to their own
cultures, a right which thus specifically is notluded in the human rights instruments
for non-indigenous people or persons who are nohlbees of a minority. In reality it is
not that this right to one’s own culture has nots&d for these other people, the non-
indigenous people, since the Universal Declaratidduman Rights, even so before the
Covenants, but rather that it was an inferred riglst for them, for non-indigenous and
mainstream people in their respective polities, fust minorities or for indigenous
peoples. Human rights law is still somehow burdeweh the impairing consequences

of colonial history.

The appearance of reverse discrimination or pasitaction in favor of
indigenous people and persons belonging to miesriiirough recognizing their right
to their own culture has covered up the persistef@eprofound discrimination against
them. Non-indigenous people enjoy a right to tlosin culture that does not need to
specifically be affirmed by international law besadit is implicitly guaranteed by the

State that identifies with their culture.

There is no need to affirm this specific right toes own culture for non-
indigenous people, while, for indigenous people,Breclaration on their rights includes
about thirty explicit references to their culturéBhe general right to one’s own culture
does exist with no need to specifically upholdat those groups that are fortunate
enough to live in a State that shares their cultuitates still tend to protect and
promote the cultures they identify with, and theref the right of persons to the
enjoyment of that culture. This is then the tre@son why such an essential right as the

right to one’s own culture has not been specifycaticognized until now as a human
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right. It is the end result of the fact that im@tional rule of law is still founded on

States’ powers rather than people’s rights, aekpense of minorities and the like.

Thanks very much for your time and attention. Tlsank advance for your

comments and questions.
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